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EDITORIAL NOTES. 


If the time shall ever come when we have in this country a Parcels 
Post system, upon the same basis as other countries, the convenience 
to everybody will be immense. We should not like to say that our 
country could, if it would, go quite as far as, for example, Germany, in 
making it possible to send through the mails travelers’ trunks; but we 
do say that, except for limit of size and weight, everything not dangerous 
or calculated to ruin other packages should be carried from one part 
of the United States to another by postal lines without the need for the 
intervention of private express companies. The Parcels Post law, which 
goes into effect jn January, is considered by many as a step toward a 
better Jaw, but worse trial legislation could hardly have been enacted. 
It is about fifty years ago since the old Zone system of postal rates was 
abolished ‘by Congress and by Abraham Lincoln, and now it is revived in 
this new Parcels Post law! It is said that at the outset it will cause a 
waste of $750,000 for the directories, maps, charts, etc., which the Zone 
system will necessitate, because every shipper of goods must study the 
expense of getting his parcels to a particular distant post office. Rates 
will vary according to distance, when-a shipper and his clerk, and when 
the postmaster and his clerks, have studied up the rate from any point— 
say Newark or Trenton to Robbersroost, Oklahoma, and to similar 
places over the west and south. The time thus lost is great, for all parties 
and certainly at post offices new employees must be secured to spend 
their time weighing Parcels Post packages. The Zone system alone is 

‘ abominable; and then the requirement that stamps of a special series 
must be placed on each package and if it contains ordinary postage 
stamps it will be “held for postage,” make a combination new-legislation 
that in this present age of our civilization is pure humbug. 





In a vigorous address before the Chicago Bar Association by Mr. 
Arthur J. Eddy, in which he declared that all the new reforms which 
are knocking at the doors of politics and state are bound to come and 
“will not be denied,” and advising that lawyers should not “sit back in 
the traces like balky mules and try to block the procession,” he never- 
theless objects to a recall by popular vote of decision, but would have 
all Judges elected for life, subject to re-election at any time at the will 
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of the people under conditions that will present but one issue to be 
voted upon, namely: Is the opposing candidate a better man for the 
office than the sitting Judge? He has much to say about the “curse 
of the present elective system,” which is no doubt true, but never once 
suggests how much better an appointive system is. Frequent elections, 
he declares, “make moral cowards of many; they fear the political 
boss; they fear the political press; they fear the unknown, the unseen 
forces that may oust them from office.” In New Jersey, the troubie 
of which Mr. Eddy complains does not exist, simply because our Judges 
are appointed for long terms, and, if they are of the right stamp, they 
are pretty sure to remain on the bench until they can and ought to re- 
tire. It seems singular that in our Western states the appointment of 
Judges by the Governor has never taken very strong hold of the public 
rear a There everybody must be elected to office, and the oftener the 
etter! 





If the next Congress wants to popularize itself at the start, it will 
pass a law under which the collectors of our sea ports shall not only 
treat travelers who arrive from foreign ports with courtesy and equity, 
but will permit the bringing in of souvenirs, ordinary clothing, useful 
afticles, etc., entirely free of duty to a reasonable amount. It never 
seems to have dawned upon the minds of Congressmen that tens of 
thousands of persons every year, who travel between Canada, Bermuda, 
Cuba, Mexico, South America, Europe and Asia on the one hand, and 
America on the other, and who enter the ports of Boston, New York, 
San Francisco, etc., with a few trifles that are seized upon promptly 
for duty, leave the port for home thoroughly out of patience with their 
Government and disgusted with all tariff laws. When one finds that he 
can bring in a pipe, but not a guidebook, a hundred dollars worth of 
fishing tackle and not five dollars worth of souvenirs, and that the in- 
equality is all along that line, he blushes for the justice of his country. 
The fault is in the law rather than in its execution. The law is dis- 
creditable; in practice it is absurd; and it is high time a better law were 
put upon the statute books. 





A valued correspondent sends to us an extract from an article, or 
possibly an address, of Hon. W. O. Howard, a Justice of the Supreme 
Court of Troy, New York, in the course of which he says: “There are 
too many laws, too many courts, too many appeals, too many technicali- 
ties. Nobody knows the law. Nobody can know the law. In these 
days a law library would filla barn. The human mind cannot compre- 
hend such a mass of stuff, and its bulk is increasing at an appalling rate. 
Judges, governors and legislators are working at a feverish pace mak- 
ing lawbooks. Thousands of thick volumes constitute the written law. 
Five appellate courts may be in session at the same time rendering de- 
cisions and writing opinions necessarily and, in fact, in conflict with 
each other. One legislature makes a law for the guidance of the people; 
the next legislature repeals it. A governor advocates the passage of 
a law and then in a few months urges its repeal. Under such conditions 
who can know the law? The law should be firm and positive. It has 
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come to be like quicksand and slips faster than you can place your feet.. 
This uncertainty of the law propagates litigation. It breeds lawsuits. 
Its havoc upon the taxpayer is frightful. In a large percentage of cases 
it costs the public more to foot the bills of the litigation than it would 
to pay the claim in dispute.” But the important question is: What 
is to be done about it? We doubt if our correspondent or any other liv- 
ing man can satisfactorily answer. Take the case right here in New 
Jersey for instance; here where we have more laws on the statute book 
than any other state in the Union, and where they are accumulating 
at the rate of a thousand printed pages per annum. Who is to put a 
block upon the legislators that will be effective? What constitutional 
amendment, for example, can stipulate that there should be no excess 
of a certain number of laws a year, nor more than so many repealers? 
A biennial or triennial session of Legislatures would certainly curtail 
the number of new laws, but still the volume would be on the increase 
as the years progressed. We know of no reform in America, except 
that of the abolition of the useless saloon, that would begin to com- 
pare in value to taxpayers (and citizens and lawyers possibly) with a 
reformation in the matter of new laws. But we can think of no power 
that will bring it about until the present system becomes entirely un- 
endurable; and then how just it is to be done we do not at present 
foresee clearly, though many are giving the subject careful study. 





The approval by the Court of Errors and Appeals of the convic- 
tion of former sheriff John Zeller, of Hudson County, indicted for crim- 
inal conspiracy, which hinged upon the right of the court of Oyer and 
Terminer, after disqualifying the sheriff, to appoint elisors to summon 
the grand jury, has of necessity awakened widespread attention in this 
state. The Supreme court upheld the conviction, but counsel for Zeller 
had strong anticipations that the Errors and Appeals would not sus- 
tain the Supreme court. Chief Justice Gummere read the opinion of 
the majority of the court, and the minority opinion was written by Mr. 
Justice Garrison, with whom Mr. Justice Minturn concurred. The 
minority opinion was very strongly expressed, and upon that the de- 
fendant is likely to take the case to the United States Supreme Court, 
where the question can be once and finally settled. The existence 
of authority claimed by the Oyer and Terminer, said Mr. Justice Garri- 
son, “was so plainly repugnant to the bill of rights that no court in Eng- 
land, since Magna Charta, has ever thought of exercising it. For the 
significance of the historic pledge of the English King that no subject 
should be put to criminal trial unless upon presentment by the grand 
inquest, lay in the fact that the grand inquest was selected by the sheriff 
of the county or the coroners, whereas the ‘inquests for the hundreds,’ 
which had persisted since Bracton’s time, were, oftener than not, selected 
by the appointees of the King’s judges. It was precisely at this prac- 
tice that the paramount provision of Magna Charta was directly aimed. 
To say that the desired result was not attained is to rewrite history; to 
say that it was attained, but that the reprobated practice was suffered 
to be resumed by the King’s judges, not only without challenge, but 
without even attracting the attention of legal historians, is at once to 
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misconceive the temper of the English people and to undervalue the 
historians of their law. If such had been the fact, some case, one at 
the very least, would have been recorded, and, what is more, would 
have figured large in the history of English constitutional law.” 





In our state a pauper cannot vote, but the question of when a’ 
pauper is removed from the pauper class and is entitled to vote has 
never ‘been clearly passed upon. For this reason Attorney-General Gas- 
kill was asked to give an opinion upon a question propounded by a 
clerk of an election board in Ocean County. The gist of his opinion is 
that a pauper within the meaning of the constitution includes not only 
an inmate of a poorhouse, or other similar public institution, but any 
person dependent on the poor funds. When, however, such a person 
has ceased to be a public charge and has gone to work, it is the judg- 
ment of Mr. Gaskill that he is removed from the pauper class and is 
entitled to vote. Mr. Gaskill said there seemed to be no decision of the 
State courts defining the phase, although the Encyclopedia of Law refers 
to a pauper as a person receiving aid and assistance from the public, 
under a provision made by law for the support and maintenance of the 
poor. “This definition,” he continued, “would include not only those 
who are inmates of a poorhouse or an institution for the support and 
maintenance of the poor under the laws of this State applicable thereto, 
but would include also those who, while not inmates of such an insti- 
tution, are nevertheless dependent upon the receipt of an allowance 
from the ‘poor’ funds, made in accordance with the statute. This does 
not apply, as you will see, to any person receiving aid from private 
charity, but includes only those whose allowance or maintenance de- 
pends upon payments made in accordance with statutes governing the 
maintenance and support of the poor. The only decision which I have 
been able to find which in any way approaches the situation presented 
in your letter, is reported in 14 N. J. Law Journal, page 263. In this 
case the vote of one Benjamin Fry was assailed upon proceedings for a 
recount, and Mr. Justice Garrison in his opinion said: ‘In respect to 
this aged voter, I find that he had no settled home, having, for lack of 
one, been an inmate of the county almshouse until a year or so ago, 
when he came out and began to work for and lived with various farmers 
in the township of Elk. Under these circumstances, unless the old man’s 
misfortunes are to deprive him of his suffrage, he had a right to vote 
where he lived, and that was in the township of Elk. His vote was there- 
fore rightly received.’ There is no reference in the opinion to the con- 
stitutional phrase or to the status of the individual in question as a pauper 
unless one may read from the words of this decision a conclusion on 
the part of the Justice that, while the individual had been at one time 
an inmate of the county almshouse, he had subsequently left the alms- 
house and had begun to work for and live with various farmers; that 
this withdrawal from the almshouse and residence with the farmers re- 
ferred to removed him from the class of paupers, and it seems to mc 
that this is the proper reading of the decision referred to.” 





Our Court of Errors and Appeals, while failing to decide the ques- 
tion whether woman was ever authorized to vote under the Constitution 
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of 1776, has at last adjudicated upon the contention that women’s suf- 
frage is still permitted under that Constitution, by registering a decided 
negative. The astute woman lawyer, Miss Philbrook, who argued the 
mutter both in the Supreme Court and Errors and Appeals, mainly con- 
tended that the Constitution of 1776 settled the point. But Mr. Suction 
Swayze, without going into the subject of that Constitution at all re- 
marked, that the Court of Errors preferred to decide the case by a 
somewhat different line of reasoning. “It must be conceded,” he said, 
“that the Constitution of 1844 limited the right to vote for offices elec- 
tive by the people to male citizens of the United States. The contention 
is that this limitation must be disregarded, because the Constitution of 
1844 was improperly adopted, for the reason that only male citizens were 
allowed to vote thereon. This contention thas the distinction of being 
as courageous as it is novel. The court exists only under the Consti- 
tution of 1844, and if that Constitution is not the law of the State, we 
and our predecessors for nearly seventy years have been usurping powers 
that do not belong to us. The very writ of error issued by the plaintiff 
out of this court would, if her contention is correct, be entirely nuga- 
tory, since her right of appeal from the decision of the Supreme Court 
would be to the Governor and council under the Constitution of 1776, 
and, inasmuch as no council has been in existence since 1844, the plaintiff 
in error would be unable to correct any error that the Supreme Court 
might have made. Her difficulties indeed would be even greater, for 
upon her contention no member of the Supreme Court for the last sixty- 
eight years has been properly appointed, and the best that could be said 
for that tribunal would be that it had a de facto existence. If she is 
right now, we have been without legally constituted judicial tribunals. 
Results so startling suggest that the argument is defective.” 





A fine, elaborate article upon the “Judicial Construction of the 
Fourteenth Amendment” to the Federal Constitution, by Mr. Justice 
Swayze, of our State Supreme court, appears in the initial article in the 
“Harvard Law Review” for November. The Fourteenth Amendment, 
as will be remembered, declares: “No state shall make or enforce any 
law which shall abridge the privileges or immunities of citizens of the 
United States; nor shall any state deprive any person of life, liberty, cr 
property, without due process of law, nor deny to any person within 
its jurisdiction the equal protection of the laws.” The topics treated 
of are: Action by the States; the Eleventh Amendment ; Corporations 
are Persons; the Definition of Liberty; the Definition of Property; Due 
Process of Law, and Equal Protection of the Laws. Over two hun- 
dred cases are referred to in the footnotes. 





Where false statements in writing for the purpose of obtaining 
credit were signed and issued by the agent and manager of a bankrupt 
copartnership, who was acting within the scope of his authority, it 
was held in the case of In re Schwartz & Co., 28 Am. B. R. 670, the 
partners are liable for the acts of their agent, which may be set up 
against them upon their application for a discharge in bankruptcy. 
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ADJOURNMENT AND THE VETO POWER. 


With the approach of another session of the Legislature, the re- 
cent decision of the Supreme court on the effect of an adjournment 
of the Legislature and the power of the Governor over bills becomes 
a matter of present interest. 

The point decided by the Supreme court in the case of “The Act 
to Amend the Act Concerning Public Utilities” (In re An Act Con- 
cerning Public Utilities, 84 Atlantic Rep.:706) was that if the Legis- 
lature, by an adjournment, even though not an adjournment sine die, 
prevents the Governor from returning a bill with his objection within 
five days to the house in which it originated, the bill does not be- 
come a law. The case was brought before the Supreme court by a 
petition of the Attorney-General under the act of March 5, 1873, (P. 
L. 1873, p. 27; Compiled Statutes, p. 4978), which provides that if, 
within one year after any law has been filed in the office of the Secre- 
tary of State, the Governor shall have reason to believe that the law 
was not duly passed by both houses or duly approved as required by 
the constitution, he may direct the Attorney-General to file a petition 
stating the facts and circumstances, and praying that the law be de- 
clared null and void; and then the petition shall be presented to the 
court, and the matter shall be heard upon depositions taken, after 
notice by publication, and the decision must have the concurrence 
of at least three Justices. The case was heard before the whole bench, 
and all the Justices concurred in the decision. A rehearing after- 
wards applied for was denied. Objection was made that the scope 
of the act was limited by its title to such acts as had become in- 
operative and void, and that it could not constitutionally be applied 
to acts which were invalid; but the court quoted with approval the 
decision of the Supreme court of Connecticut in State v. Carroll, 38 
Conn. 472, that a statute, even though unconstitutional, must be received 
and obeyed as to all intents and purposes of law, until questioned, 
and set aside by the courts; and this, they said, had been approved 
by the Court of Errors of this state in Lang v. Bayonne, 45 Vroom 
455. The conclusion was that in view of this the title of the act of 
1873 might fairly be taken to indicate that it was the purpose of the 
Legislature to provide a method outside of litigation inter partes, by 
which it might be judicially declared that statutes which are repug- 
nant to the constitution, but which nevertheless have the force of 
law, so far as the obligation of the citizen to receive and obey them is 
concerned, are, after such declaration of the court, no longer to be 
recognized and submitted to as a part of the law of the land. 

This raises a question which goes to the very root of the power 
of the courts to declare laws to be unconstitutional, and it is not 
the purpose of the present article to discuss it. The case in the 
Court of Errors was a case upon the question of the right of a de 
facto officer, under an unconstitutional law, and it was made in face of 
the contrary decision of the Supreme court of the United States in 
Norton v. Selby County, 118 United States 425. Chief Justice Gum- 
mere in Lang v. Bayonne said: 
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“The vice of the doctrine of Norton v. Selby Co., as it seems to 
me, is that it fails to recognize the right of the citizen, which is to ac- 
cept the law as it is written and not to be required to determine its 
validity. The latter is no more the function of the citizen than is the 
making of the law. Each of these functions has been delegated by the 
constitution, the one to the judicial and the other to the legislative 
branch of the government.” 

As a matter of fact, however, the only reason that the courts can 
declare a law to be unconstitutional is that they must determine that, 
under the constitution, it is not in fact the law which the citizens who 
are parties to the case are bound to obey. Apart from this the con- 
stitution contains no delegation to the judicial branch of any power 
to determine the validity of a law. The function of the courts is 
merely to determine whether the citizen is justified by the constitu- 
tion in his disobedience to the statute, and it is only because the con- 
stitution is binding upon the citizen, and is the law of the case, that 
it is the function of the courts to decide upon the constitutionality of 
the statute. The practical difficulties of the situation are very great and 
it may well be that the decision of the New Jersey Supreme Court in 
Flaucher v. Camden, 27 Vroom 244, was properly overruled with re- 
spect to the rights of a de facto officer under an unconstitutional law, 
but it is supported by the Supreme court of the United States in 
Norton v. Selby County, and it may well be doubted whether the 
doctrine of the right of the citizen to obey an unconstitutional law is 
consistent with the right of the courts to declare a law to be uncon- 
stitutional, and whether this right can be supported upon the theory 
that the constitution has delegated this power to the judicial branch 
of the government alone. 

However this may be, the Supreme court was probably justi- 
fied in finding that the title of the act of 1873 was broad enough to 
justify the provision of the act for determining the validity of a law 
when the question is whether it was properly passed and duly ap- 
proved. 

The purpose of the present article is to call attention to some 
decisions in other states on similar provisions of our constitution with 
regard to the time limited for the approval of bills by the Governor, 
and to the effect of failure to sign them, and also to a discussion of the 
whole subject in an article by the late A. Q. Keasbey, in the New 
Jersey Law Journal for April, 1892. 

The present decision is on the effect of an adjournment by the 
Legislature for more than the limited time upon a bill which the 
Governor does not approve, and the special question was whether 
the temporary adjournment for twelve days had the same effect as a 
final adjournment. The decision of the court was that when the 
constitution says that a bill not returned by the Governor to the 
house of its origin within five days it shall become a law, unless the 
Legislature by its adjournment shall prevent its return. This can 
only mean prevent its return within five days; and it was held that 
an adjournment which is not a final adjournment, but which exceeds 
the five days, does prevent the return of the bill to the house of its 
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origin, and that the effect of the adjournment is absolutely to destroy 
the validity of the bill. The court does not decide the question 
whether the Governor may approve the bill after the adjournment, 
and, if, so, whether he may approve it more than five days after the 
adjournment. But the question is a very important one in connec- 
tion with the relations of the Governor and Legislature with respect 
to signing bills, and it may be well to state briefly the points made in 
the cases cited by Mr. Keasbey in his article in the New Jersey Law 
Journal in 1892. 

Mr. Keasbey called attention to the fact that at the session which 
had just closed, only 65 of the 349 bills passed in the Legislature were 
approved by the Governor before the close of the session, and that 
all the rest were presented to him either after the close of the ses- 
sion or within five days before it. He pointed out that, from 1845 to 
1884, it was almost the universal custom to approve all bills during 
the session, and that only about 40 out of 10,000 were approved after 
the adjournment, but none of them more than five days afterwards; 
and that the Act of 1880 did not change the practice. But in 1884, 
the first year of Governor Abbott’s first term, 66 bills out of 225 
were approved after the adjournment and only nine of them within 
five days, and in 1891, 159 out of 285, or more than half, were ap- 
proved after adjournment, and only five within five days. 

Mr. Keasbey insisted that the act of 1880 could not extend or limit 
the powers of the Governor, and that if the Governor had power to 
sign bills after the adjournment, it was not limited at all unless it was 
limited by the constitution. The constitution, he said, does not make 
any express limitation of the time for signing bills, and, if they may be 
signed after the adjournment, the time is not limited at all, unless it be 
limited by implication to the time specified within which bills must be 
returned with the Governor’s objections, unless the Legislature by its 
adjournment prevented their return. 

Mr. Keasbey stated the provision of the constitution and ex- 
amined the decisions of other states under similar provisions, and 
stated his conclusion as follows: 

“By the practice in New Jersey up to 1884, as appears from the 
dates of approval on the printed laws, and the general practice of the 
Federal Government and other states with like provisions, and by the 
course of judicial decision, the true import of the constitution (which 
is contained in the article concerning the Executive and prescribing his 
duties) has ‘been understood to be this: that passed bills shall be pre- 
sented to the Governor on their passage; that he shall have five days 
to consider them; that if he approves them his signature is only nec- 
essary to make them laws, and he may affix it within five days whether 
the Legislature is in session or not; that if he does not approve he must 
return them with ‘his objections within the five days, but if this is pre- 
vented by an adjournment, then, since further legislation is necessary 
and cannot be taken, they shall not become laws.” 

Some of the cases cited by Mr. Keasbey discussed the question 
whether a bill could be signed by the Governor with effect after the 
final adjournment of the Legislature. In one of these it was held 
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that it could, but in that case the constitution provided that a bill pre- 
sented within five days of adjournment should become a law if not re- 
turned within three days after the next meeting of the Legislature. 
State v. Board of Commissioners, (Miss. 1887), 1 Southern Reporter 
501. In another case, where the constitutional provision was identical 
with that of New Jersey, it was held that the Governor could not sign a 
bill even one day after the adjournment. Fowler v. Pierce, 2 Cal. 165 
(1852). Ina case in Georgia in which the constitutional provision was 
precisely like that of New Jersey, the court said that if it were an 
original question they would hold that the Governor could not sign 
after the adjournment, but in view of long usage in signing the bills 
within the five days, but not afterwards, they held that a bill signed 
two months after the adjournment did not become a law. Solomon v. 
Commissioners, 41 Ga. 157. 

“The weight of authority,” Mr. Keasbey said, “was in favor of the 
interpretation which holds that where the adjournment prevents a re- 
turn within the prescribed number of days, the Governor may sign 
them within that time, but not afterwards.” He cited Seven Hickory 
v. Ellery, 105 U. S, 423 (1880), in which it was held that a bill signed 
after the adjournment and within the ten days became a law. In that 
case the constitution of Illinois provided that the bill should be re- 
turned on the first day of the next session. Another case was People v. 
Bowen, 21 N. Y. 517, 1860, in the Court of Appeals of New York, where 
the constitution was then like that of New Jersey, and the court held 
that a bill signed after the adjournment and within the prescribed ten 
days was good, and Chief Justi¢e Denio said: “I think he would not be 
justified in acting upon a bill after his ten days had elapsed.” And 
Judge Clerke said that if he retains the bill without signing it, for ten 
days after the session, his approval is to be assumed. If he retains it 
after the adjournment without signing it, his disapproval is to be as- 
sumed, and it fails to become a law. 

There was a case in the Court of Appeals in Maryland in 1890, 
Lankford v. Somerset, 73 Md. 105, 20 Atl. Rep. 1017, 22 Atl. Rep. 412, 
11 L. R. A. 491, in which it was held that the statute, like our act of 
March 12, 1880, allowing the Governor thirty days to sign a bill, could 
not in any way affect the construction of the provisions of the constitu- 
tion ; and the court there held that an act, which was signed within the 
time allowed by the constitution, was valid although signed after the 
adjournment. There was also a vigorous dissenting opinion, in which 
it was insisted by Judge Robinson that the language is plain and ex- 
plicit that every bill shall be presented to and signed by the Governor 
within the session of the Legislature, and that if that was not the case, 
the constitution placed no limit to the time within which the bill might 
be signed. He said he was glad, however, that the court had been 
able by implication to limit the time within which bills must be signed 
after the adjournment. The provision of the constitutién in this case 
was like that of New Jersey, except that the limit was six days. These 
cases deal primarily with the question whether the signing by the 
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Governor must be done during the session, and, if not, whether it could 
effectively be made after the time limited in the constitution for the 
return of bills with the Governor’s objection; and they seem to have 
sustained the proposition that, in order that the Governor’s signature 
to a bill should be effective, it must be made either before the close of 
the session or within five days afterwards. 

The recent decision of the Supreme court has declared that a tem- 
porary adjournment of the Legislature, or indeed of either house, for 
more than five days, makes it impossible for a bill to become a law 
unless the Governor signs it. The purpose of the adjournment for 
ten or twelve days last year was to give the Governor an opportunity 
to examine the bills before the final adjournment, in order that he 
might be able to sign them within five days after the Legislature had 
finally adjourned, and should not keep them unsigned for thirty days 
or for an indefinite time. The purpose was to break up the custom 
which, as Mr. Keashey showed, had its origin in 1884, and had brought 
about in 1892 the control of legislation by the Executive. 

The result of all these decisions is that bills will have to be pre- 
sented to the Governor on their passage from time to time during the 
session, and that the Governor will have to sign all bills he approves 
of either before the close of the session or within five days thereafter. 

The present decision may have an effect upon the weekly adjourn- 
ments of the Legislature. If a bill was presented to the Governor on 
a certain day and three days thereafter the Legislature should adjourn 
for three days, as it has been in the habit of doing, then the Governor, 
according to this decision, would not find either house in session, for 
the return of the bill at the end of five days, and the bill could not 
become a law, unless he had signed it within three days after it was 
presented to him. E. Q. K. 





LOST MONEY. 


Is the finder of money on a desk in the public part of a bank en- 
titled to it as against the bank? This point arose in the Courts of British 
Columbia during the current year. One Heddle, on or about November 
18th, 1907, found eight hundred dollars on the premises of the Bank 
of Hamilton, Hastings street, in the city of Vancouver. To be more 
particular, the money was found lying on a circular desk located outside 
of the railing of the offices of the bank, and in that portion of the bank 
building which is left open to and used by the public. The money was 
in a wallet on which there was no mark or name indicating who was the 
owner. On the desk were stationery and writing material, etc., for the 
use of anybody who might come into the bank. 

Heddle was in charge of the savings department of the bank, and 
while attending to his duties as such, at about 11 o’clock in the fore- 
noon on the above date, observed a wallet lying on the edge of this 
desk, and he went into the public room, and over to the desk arid 
picked it up. On opening it, he discovered that. it contained bank bills 
to the amount of $800. He then called the attention of the accountant 
to the matter, and after counting the money himself and getting the ac- 
countant to verify his count, he handed it over to the teller, with in- 
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structions to the teller to keep it for him until the owner turned up. It 
seems the teller reported the matter to the manager, who said that the 
money was held by the bank for the purpose of advertising. 

Notice was sent to the Chief of Police, and to the various other 
banks in the city, and an advertisement was inserted in the local news- 
papers, but notwithstanding every precaution that was taken in the 
way of advertising, the original owner did not, at any time, nor has 
he up to the present, appeared and laid claim to the money. 

Some little time after advertising, the bank placed the money in 
its books under the head of the “Lost Money Account,” The bank in 
every way seemed to ‘have looked upon the money as lost money, and 
so treated it in their communications with the various other banks in the 
city. 
In July, 1910, the original owner not having appeared and claimed 
the money, Heddle claimed the money, and the bank having repudiated 
his claim, he subsequently brought suit against the bank. Before suit 
was brought, Heddle offered to pay the bank the expenses of advertising. 

On the trial before Grant, J., in the County Court of Vancouver, 
the bank urged that as the money was found by Heddle during banking 
hours, the finding was the bank’s finding and the possession the bank’s 
possession. Judge Grant, after taking time to consider, held against 
the defendant on that point, but dismissed the action on the ground 
that owing to the position in which the money was discovered, it had 
been placed there voluntarily by some one, who had subsequently gone 
away and forgotten it, and, therefore, it could not be considered as lest 
money. In order that it might be considered as lost money, he held, 
the owner must have casually and. involuntarily parted with the pos- 
session of it, and the circumstances here were such as to prove to the 
finder that the owner’s will was employed in placing it there. He cited 
as his main authorities the cases of Kincaid v. Eaton (1867), 98 Mass. 
139; Merry v. Green (1841), 7 M. & W. 631, and Cartwright v. Green, 
8 Ves. Jr. 405. : 

Heddle appealed to the Court of Appeal for British Columbia, and 
the appeal was.argued April 24th, 1912. Present: MacDonald, C. J. A., 
and Irving, Martin, and Galliher, JJ. A. 

This Court also took time to consider, and on June 4th, 1912, cis- 
missed the appeal, holding that the money was not lost in the sense of 
lost chattels, but was presumably taken to the bank for the purpose 
of depositing it, and that Heddle received it not as something found, 
but as a clerk of the bank, and, therefore, if it became anybody’s property 
as found goods, it was the property of the bank. 

With all due deference to the Courts that have adjudicated upon 
these facts, I should have been interested (and I think it would have 
been a matter of considerable interest to the profession in other parts 
of Canada), to have known what decision would have been arrived at 
had the amount involved in the case warranted a further appeal to the 
Supreme Court of Canada or to the Privy Council. 

According to the earliest classification of property that is usually 
found, there are three classes: Lost or abandoned property, treasure- 
trove, and property imbedded in the soil. (See Bl. Comm., 295-296). 
Lost or abandoned property was such as was found upon the surface 
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of the earth, the presumption being that the owner had voluntarily 
parted with it, and such presumption obtained until the owner appeared 
and shewed that the losing was accidental, or without an intention to 
abandon the property. Treasure-trove, on the other hand, was money 
or coin found hidden or secreted in the earth, or other private place, the 
owner being unknown. It was the ‘hhiding, not the abandoning of the 
property that gave it the characteristic of treasure-trove. The finder 
of lost or abandoned property has always been held to have a defeasible 
title to it, subject to the appearance of the original owner. Treasure- 
trove and ordinary chattels found imbedded in the soil were, under the 
early common law, held to be the property of the owner of the premises 
where they were found, subject to the right of the original owner to 
claim them, but later on for state reasons treasure-trove vested in the 
Crown. 

There may now be said to be two other classes, or as some may 
prefer, two sub-classes of class 1 (property lost or abandoned) of 
property that is usually found, namely: articles found on the private 
part of premises over which the owner of the premises exercises ex- 
clusive control, and articles found on the public or quasi-public part of 
premises, and over which the owner of the premises does not exercise 
any, or at least only a qualified control or dominion. See South Staf- 
fordshire Water Co v. Sharman (1896), 2 Q. B. 47, where Lord Rus- 
sell, in referring to Bridges v. Hawksforth, 15 Jurist 1081, a case in 
which bank notes were found in the public part of a grocery shop, 
said: “That the notes being dropped in the public part of the shop 
were never in the custody of the shop keeper or within the protection 
of his shop.” These cases show that the underlying idea is, that 
priority of possession gives priority of titlke—that the bank notes hav- 
ing not been left in a private part of the shop premises, there was 
nothing on which to raise a presumption that they were left in the 
custody or possession of the owner, and that the person finding them 
was first in possession, and, therefore, first in title, although it be 
only a defeasible one. Likewise the ancient common law of England 
regulating the rights of finders of lost or abandoned articles is based 
on the law of possession. It is really a branch of the law of posses- 
sion. I would, therefore, say that it is immaterial whether the two 
classes of cases—articles found on the public, and articles found on 
the private part of premises, be discussed as a sub-class of class one 
of Blackstone’s classification, and as being strictly and literally with- 
in the terms of the common law doctrine defining the rights of finders 
of lost or abandoned articles, or whether they be discussed as classes 
by themselves, and as being directly based on the law of possession 
applied in accordance with the principles laid down in Bridges v. 
Hawksforth, and South Staffordshire Water Co. v. Sharman, supra. 

Under the common law, the finder of lost articles was entitled to 
them as against the whole world except the rightful owner, and lost 
articles meant not.only those which the owner had casually and in- 
voluntarily parted with the possession of, but also those which he 
had abandoned. Armory v. Delanirie, 1 Stra. 504; Bl. Comm. 1, 295 
and 296. The fallacy in holding that the finder of the money here 
was not entitled to it because the circumstances shewed th: the 
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original owner had not involuntarily parted with the possession of it, 
but had intentionally deposited it in the place in which it was found, 
is therefore, at once apparent. See Merry v. Green (1841), 7 M. & W. 
631, where the purchaser of a secretary, bought at an auction, sub- 
sequently found money in one of the drawers. The court held that it 
was lost money, and that the law applicable to cases of finding ap- 
plied. Parke, B., there said: “It was contended there was a delivery 
of the secretary, and the money in it, to the plaintiff as his own prop- 
erty, which gave him a lawful possession, and that his subsequent 
misappropriation did not constitute a felony. But it seems to us, 
that though there was a delivery of the secretary and a lawful prop- 
erty thereby vested in the plaintiff, there was no delivery so as to give 
a lawful possession of the purse and money. The vendor had no in- 
tention to deliver, nor the vendee to receive, both were ignorant of 
the existence, and when the plaintiff discovered that there was a 
secret drawer containing the purse and money, it was a simple case 
of finding, and the law applicable to all cases of finding applies to 
this. The old rule (a) that if one lose his goods and another find 
them, though he convert them animo furandi to his own use, is no 
larceny, has undergone in more recent times some limitations; one is, 
that if the finder knows who the owner of the lost chattel is, or if from 
any mark upon it, or the circumstances under which it is found, the 
owner could be reasonably ascertained, then the fraudulent conver- 
sion, animo furandi, constitutes a larceny.” See also Cartwright v. 
Green, 8 Ves. Jr. 405, where Lord Coke said that where a cabman 
found a pocket-book left in a cab in which there had been ten pas- 
sengers during the day the pocket-book belonged to the cabman by 
virtue of his finding it. 

There have been cases in which criminal prosecutions were in- 
stituted against the finders for larceny, and the Judges have in such 
cases, because of the nature of the proceedings, scrutinized most 
closely what comes within the scope of the terms “lost or abandoned,” 
and what does not. Merry v. Green, supra, was a case of that kind, 
and yet even there they held that the money was lost, although it had 
been placed in a drawer and evidently forgotten, and that the finder 
was prima facie entitled to it. The only question in their minds was 
whether or not the vendee under the circumstances, before convert- 
ing it to his own use, should not have inquired of the vendor, the 
known source of the chattel in which the money had been deposited, 
as to his ownership or knowledge of ownership of the money. Ac- 
cording to the law laid down by Parke, B., in that case, there could 
not have been any question about the. rights of the finder as against 
third parties, had such a question arisen, because he says it was a 
simple case of finding of a lost article and the law in such cases was 
applicable. The only question was as to the intent with which the 
finder converted the money to his own use, and that would not be a 
matter to be considered as between the finder and a third party, such 
as the bank in this case, but solely as between the finder and the 
Crown. 

In submitting to a jury a criminal case arising out of an alleged 
finding of lost or abandoned articles, it would be the duty of the Court 
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to direct them to find, whether the goods taken appeared to have an 
owner. Did the finder know or believe that the taking was against the 
will of the owner? Were the goods taken in such place and under such 
circumstances as that the owner would be reasonably presumed by the 
taker to have abandoned them, or at least not to know where to find 
them? Was there any mark or indication on the goods found, shew- 
ing who the owner was? See Merry v. Green, supra. Suppose the 
original owner in this case had appeared within a few minutes after 
Mr. Heddle found the money, or even now, and had laid an informa- 
tion against him, charging him with conversion, what would have 
happened? A jury would, on the facts in this case, have thrown it out 
without leaving their box. 

If one is to confine himself closely to the old common law on the 
subject of finding, there is still another test, namely by referring to the 
different classes of articles that are found as classified by Blackstone, 
and by eliminating the classes to which the subject-matter in this case 
does not belong. It is not treasure-trove, because there is nothing tu 
indicate a secret hiding, and a conclusive intention on the part of the 
owner to at some time return for it. It does not belong to the class 
of chattels imbedded in the soil, neither does it belong to the class of 
waifs, estrays or wrecks. It must, therefore, belong to the first class— 
lost or abandoned goods. 

So much then for the method of ascertaining the rights of the 
parties by applying the law on finding as understood by the common 
law, which is nothing more or less than an indirect way of applying the 
law of possession. By applying the law of possession directly and in 
the light of the decision of Lord Russell in South Staffordshire v. Shar- 
man, supra, there should not be any doubt about the right of Heddle 
to the money. He was the first to actually take possession of the money. 
The money was not found in a private part of the bank, but admittediy 
in the public or quasi-public part, so that there is no presumption that 
the original owner intended to leave it in the care, custody, or pro- 
tection of the bank, and, therefore, no presumption of possession in the 
bank prior to that of Heddle. If Heddle had not found the money, and 
taken the means he did to ascertain the owner, and had the owner sub- 
sequently appeared and told the bank that he had left $800 in its custody 
on the desk outside used by the public, he would, no doubt, have been 
considered by them to be insane, or at least, have been told that the 
bank did not hold itself responsible for money left in that part of their 
premises. It was equally ridiculous for the bank to claim the money 
on the presumption that the original owner intended to leave it in its 
possession, as it would be for the original owner to appear and make 
such a contention to the bank. Priority of possession gives priority of 
title until a superior right is shown and that the bank failed to do. 

The fact that Heddle was at the time in the employ of the bank, 
does not affect his rights. See South Staffordshire Water Co. v. Shar- 
man, at p. 47, and Haymen v. Mundle, 1902, 22 C. L. T., p. 152. 

The Courts in British Columbia seem to have attached consider- 
able importance to the decision of the Massachusetts case of Kincaid 
v. Eaton, supra, decided in 1867, the facts of which were almost identical 
with the facts here. Since then, however, the cases of South Stafford- 
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shire Water Co. v. Sharman, and Hayman v. Mundle, supra, have been 
decided; but aside altogether from the last-mentioned cases, if the 
Massachusetts Court considered that its decision was in conformity 
with the English common law, | submit it erred, for the reasons which 
I have already given. li, on the other hand, it based its decision on the 
United States common law, if such there be, or on some other ground 
which does not appear, and in disregard of the English common law, 
then I submit, that while that would be a privilege which it would uii- 
doubtedly have, it would scarcely be a reason for Canadian Judges and 
lawyers following it as a precedent.—Milton Price in Canadian Law 
Times. 





ACTIONABLE DECEIT THROUGH EXPRESSION OF OPINION. 


The decision of the Supreme Court of California in Edward 
Barron Estate Co. v. Woodruff Co. (September, 1912, 126 Pac. 351) 
is of considerable interest because holding that an action for damages 
for deceit would lie where the representations relied on were largely 
in the nature of opinions and a material part of them concerned not 
existing facts but future prognostication. The material facts are 
stated as follows in the opinion: 

“Plaintiff is a family corporation, organized to manage the 
properties of Edward Barron, deceased. Its stockholders are the 
heirs of the deceased, and none of its officers or stockholders has 
had any business experience or skill, and in particular are they with- 
out knowledge or skill in the profession of architecture and in the 
art of constructing buildings. Plaintiff owned a piece of land on 
Geary and Taylor streets, in San Francisco. The improvements on 
this land were destroyed by the fire of April, 1906. Thereafter plain- 
tiff desired to erect upon its land a building of a character that would 
return by way of rental a fair interest upon the value of the land 
and the building to be constructed thereon. The value of the land 
was $300,000. Plaintiff was advised that if a reinforced concrete and 
tile hotel building of six stories, or six stories with a mezzanine floor, 
could be erected on the land at a cost not to exceed $300,000 the 
premises could be rented and a fair return received therefrom. In 
particular one De Wolfe, a man of good financial standing, would 
accept a lease of the land with such a building thereon at a rental 
sum equal to eight per cent. per annum upon the value of the land 
and the total cost of the building. These facts became known to 
S. H. Woodruff (defendant herein), who is the sole owner of the 
stock of the Woodruff Company (defendant herein), a corporation; 
Woodruff’s business operations being conducted under the designa- 
tion of the Woodruff Company. S. H. Woodruff, it is charged, made 
all the representations on behalf of the Woodruff Company, so that 
hereafter in this statement and in the discussion upon it S. H. Wood- 
ruff’s name may alone be used. S. H. Woodruff represented that he 
was an architect and designer of great skill and experience; that he 
had designed and constructed many buildings in Eastern cities. 
Pictures and plans of certain buildings were exhibited to plaintiff by 
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Woodruff, and it was stated as a fact that Woodruff had as architect 
designed the buildings shown in the pictures and detailed on the plans. 

Further, in this connection, it is charged that the defendants 
_ positively asserted, stated and represented to the plaintiff as a fact 
that the maximum cost of constructing such a building as the plaintiff 
then desired to erect, including all commissions to the defendant, the 
Woodruff Company, would not exceed the sum of $300,000; the build- 
ing would be complete and suitable and strictly first class in every 
particular; that in all probability the actual cost of the building 
would be much less than the sum of $300,000; that the defendants 
would be safe in saying it would only cost $285,000, but to allow 
for all contingencies they would fix the outside cost at $300,000; that 
the defendants could not state how much less the cost would be until 
plans and specifications were prepared, but in no event would the 
cost exceed the sum of $300,000.” 

It was established in the first place that the defendant was not 
an architect of skill or ability, and had not designed or planned the 
buildings of which diagrams and representations had been shown by 
plaintiff. The latter part of this representation is, of course, plain 
falsification of fact. It further appeared that the estimate of $300,000 
was absurdly inadequate, one, indeed, which no competent architect 
could have honestly given. This and similar misrepresentations, 
however, were repeated from time to time during the early progress 
of the work, plaintiff having consented to modifications of the agree- 
ment first, so that the total should not exceed $350,000, and, sec- 
ond, so that it should not exceed $400,000, in order to provide for 
additions and alterations. After the work had still further progressed 
(again quoting from the opinion) “in response to repeated demands 
of plaintiff for an estimate of how much less than $400,000 the 
building would cost, defendants for the first time informed plaintiff 
that the cost of the building would exceed $400,000, and that the 
building when completed would cost $510,000. Thereupon plaintiff 
stopped work on the building, employed competent and honest ex- 
perts to make an estimate of the cost of finishing the building, and 
was by these experts informed that the building completed in a 
reasonable and proper manner would cost a total sum of not less 
than $700,000. 

Plaintiff did not discover the falsity of any of the various state- 
ments, representations, promises and expressions of opinion made 
by defendants until after the defendants had made an oral statement 
that the total cost of the building when completed would be $510,000, 
and at which time plaintiff had already expended $460,000 in the 
construction of the building, and to complete the building would be 
compelled to expend $230,000 additional. When completed, the total 
value of the land and building wou]d not exceed $700,000, while the 
total cost of the improvements alone would equal, if it did not exceed, 
$700,000. Of the $460,000 so paid out by plaintiff, by reason of the 
deceit practiced by defendants upon plaintiff, $70,000 was received 
by the defendants as commissions. The services of the defendants 
for which plaintiff was induced to pay $70,000 were of no value to 
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plaintiff whatsoever. De Wolf refused to accept a lease of the land 
and to pay interest on the actual cost of the building, and no other 
person will take a lease of the land and pay the plaintiff as rental a 
sum which will give a reasonable interest upon the value of the land 
and reasonable interest upon the actual cost of the improvements, 
which, by reason of defendants’ deceit, plaintiff was induced and 
forced to make.” 

Upon the basis of these facts (the decision overrules a general 
demurrer to the plaintiff) it is held that plaintiff may recover from 
defendant and that the measure of damage is the commissions paid 
to the defendant plus the excess over $400,000 which would be rea- 
sonably required in completing the building according to the plans 
with the agreed modifications. It is true that the misrepresentation 
began with a matter of an opinion; that is, that the defendant was 
an expert architect. Standing by itself a mere exaggeration of one’s 
own professional qualifications, if he had any, would scarcely be a 
basis for action. But the opinion was fortified by the exhibition 
of plans of buildings alleged by defendant to have been constructed 
by him as architect which constituted false statements of fact of 
great materiality. The representations by the defendant were there- 
fore very properly viewed in their entirety as constituting actionable 
deceit. Because of the confidence inspired by defendant’s misrepre- 
sentation of his expert skill the court is of opinion that plaintiff had 
not been guilty of fatal laches in not proceeding very vigilantly to 
ascertain whether defendant was really worthy of trust. As already 
intimated, the total estimate for the building was so grossly in- 
adequate that none of the immunity afforded to genuine opinion 
properly attaches. The scheme, as detailed in the complaint, was 
one of gross fraud and deceit and the law would indeed be impotent 
if no relief could be afforded. The court cites several cases, among 
them criminal as well ds civil cases, in the courts of New York. 
People v. Peckens, 153 N. Y. 576; Watson v. People, 87 N. Y. 561; 
Simar v. Canady, 53 N. Y. 298; Hickey v. Morrell, 102 N. Y. 454; 
Schumaker v. Mather, 133 N. Y. 590. It is true that these decisions 
involve statements of fact or matters of opinion as to past or existing 
circumstances, but it is believed that their doctrine substantially 
covers the principal case, notwithstanding the element of futurity 
which enters into it—New York Law Journal. 





IN RE JAMES I. MANNING AND JAMES J. LANE. 


‘Before Supreme Court Justice Bergen, at Chambers, Oct. 19, 1912). 
Primary Election—Petition— Filing Date Falling on Sunday. 
In the matter of the application for an order directing the Clerk 
of Union County to refuse to accept the petition of James J. Lane as a 
candidate for a public office. On rule to show cause. 
[MEMORANDUM. ] 
BERGEN, J.: The petitioner was nominated at the regular primar 
election as a candidate for the office of councilman for one of the war 
in the City of Elizabeth, and his application is to have reversed the 
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determination of the County Clerk in accepting the petition, in dwe form, 
of James J. Lane as a candidate for the same office; and the ground 
upon which the application is based is that the petition was not filed 
thirty days prior to the date of the election to be held on November 
5th, next. It is admitted that the thirty days expired on the sixth day 
of October, 1912, which fell on Sunday, and that the petition complained 
of was not filed until Monday the seventh. The question presented is 
whether if the last day of the thirty prior to election falls on Sunday, 
such a petition may be filed on the next succeeding business day. No 
other question was raised, it being assumed that the petition was filed 
in time if the Sunday can be lawfully excluded from the computation 
of time. Therefore the question, whether the filing of a petition of can- 
lidacy for a public office is such an invasion of the rights of another, 
“or other candidates for the same office, as to give either a footing to 
raise the present question before me under the 46th section of the Elec- 
tion Act, or whether in the present case either the day of filing, or the 
«day prior to election, should be excluded, is not passed upon. 

My motion is that the statutes should be given a liberal construc- 
“tion, as it confines within certain limitations the free exercise of the 
rights of suffrage. It has been held in this state that a contract to de- 
liver a deed on a day which falls on Sunday is complied with by a tender 
on the next day (Stryker v. Vanderbilt, 3 Dutch. 68) ; that the statutes 
which required an answer in Chancery to be filed within sixty days was 
observed by filing it on Monday, when the last of the sixty days fell on 
Sunday (Fenchtwanger v. McCool, 2 Stew., 151); and also that 
where the statutes required an appeal bond to be filed within five days, 
it was properly filed on the sixth, the fifth falling on Sunday (Von de 
Place v. Weller, 35 Vr., 155). In the latter case Chief Justice Gum- 
mere said, referring to the foregoing cases. “We think a similar rule 
should be adopted in construing statutory provisions requiring acts to 
be done by parties in the course of judicial proceedings.” While thc 
matter decided was that where the act was not to be done by the party, 
but by the court, which it could not perform because the day of action 
fell on Sunday, still I think the rule should be applied where the in- 
terests of the public are concerned. A candidacy for a public office is 
not a private matter, and ever~ intendment ascribed to the Legislature 
should, if possible, favor the right of the public to choose its officers. 
whenever that right is present and duly imposed. The authorities in 
other states are in some cases in conflict with the views I have ex- 
pressed, but I think my views are consistent with the trend of the cases 
in this state. 

The determination of the County Clerk being supported by the 
result I have reached, it will not ‘be disturbed, and the rule to show 


cause will be discharged. 





Failure of an illiterate man to discover for five months that an 
insurance agent has. not complied with his agreement to furnish a 
particular kind of policy is held in Summers v. Alexander (Okla.) 
38 L. R. A. (N. S.) 787, not to be such laches as will prevent his 
repudiating the premium notes when suit is brought to enforce them. 





IN BE HARLEIGH CEMETERY ASSOCIATION 


IN RE HARLEIGH CEMETERY ASSOCIATION. 


(State Board of Equalization of Taxes, August, 1912). 
Taxation of Cemetery Property. 

In the matter of the appeal of Harleigh Cemetery Association from 
the assessment of property in the City of Camden; County of Camden, 
for the year 1911. 

Mr. William C. Jones for the petitioner. 

Mr. E. G. C. Bleakly for the respondent. 

THE BOARD (Mem. by Mr. Jess): This is an appeal from an 
assessment on a tract of land owned by the Harleigh Cemetery Associa- 
tion, and situate in the City of Camden. The petitioner claims that 
the property is exempt from taxation by virtue of paragraph 6, Section 
3, of the revised Tax Act of 1903, which exempts from taxation “Grave- 
yards not exceeding ten acres of ground, cemeteries and buildings for 
cemetery use erected thereon.” 

The land involved in the assessment is part of a large tract owned 
by the petitioner, and in process of development for cemetery pur- 
poses. The assessment is sought to be justified on the ground that 
when levied the land was not in actual use for interments. The evidence 
shows that a part at least of this land was under cultivation. The super- 
intendent of the cemetery testified that he gave “my men all a little 
tract of land to grow vegetables for their own use that live on the place.” 
The land utilized for this purpose is that portion of the cemetery pr 
erty that has not yet been fully graded and laid out in burial lots. No 
revenue or profit of any kind is derived by the cemetery association from 
these garden plots. The area of land devoted to this use was not 
definitely established, but the superintendent declared positively that 
it did not amount to 32.2 acres which was the area covered by the as- 
sessment in dispute. He further testified and this testimony was not 
controverted, that the entire tract was being put into shape for burial 
purposes as fast as the time and means of the owner would permit, and 
that any part of the tract was for sale to anyone who might desire to 
purchase it for burial purposes. 

Under the provision of the Tax Act already cited, cemeteries are 
clearly exempt from taxation. This limitation of ten acres applies only 
to graveyards, which in the Tax Act is manifestly not used synonomously 
with cemeteries. In other words, graveyards, such as burial-places at-. 
tached to a church, are exempt to the extent of ten acres, and cemeteries 
are exempt to the extent of their entire area. 

The only question is whether the exemption is intended to apply 
merely to plots of ground occupied by buried corpses, or is meant to 
include the whole area of a tract set apart as a place of burial. That 
the latter purpose is contemplated by the Tax Act is definitely pointed 
out in Hoboken v. Township of North Bergen, 14 Vr. 146. In that 
case it was contended that the exemption extended only to the lanc 
actually used for burial purposes and that arable land within the 
boundaries of a cemetery, although adjoining the part occupied by 
graves was liable to taxation. “Such construction,” said the Supreme 
court, “is too narrow. The space required for burial purposes con- 
stantly increases and a reasonable quantity of land for future occu ancy 
should be provided. Land acquired for such purposes is not taxable.” 
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There is no conflict between the ruling in this case and Newark v. 
Township of Clinton, 20 Vr. 370. In the latter case the Court held that 
if a city purchased a farm situated in another municipality, although 
for the purpose of obtaining a place for burying the poor who die in 
the city, and use the bulk of the premises for farming purposes to de- 
rive pecuniary profit therefrom, the whole property will not be exempt 
from taxation, but only such reasonable quantity as has been set apart 
and is being used for the burial of the dead. The assessment there 
involved 154 acres of land, two of which had been separated by a fence 
from the rest of the tract, and practically set apart for the burial of 
the dead and only one acre had been actually used for that purpose 
in a period of over ten years. The facts and circumstances clearly 
distinguish the Newark case from the situation with which we are now 
dealing. 

In the case under review, all the land assessed is part of a ceme- 
tery. It was required and is being used for cemetery purposes. The 
assessment for 1911 should therefore be cancelled. 

We are asked also, to cancel the assessment on the same land for 
1910. The jurisdiction of this board extends only, (excepting in cases 
of errors, mistakes or omissions) to complaints made on or before the 
first day of April following the assessment. As no complaint was 
made concerning the assessment of 1910 within the time limited 
by law, we cannot in this proceeding disturb the action of the taxing 


officers for that year. 





IN RE TOWNSHIP OF MONTVILLE. 


(State Board of Equalization of Taxes, July, 1912), 
Pipe Line Not-Assessable as Personal Property. 


In the matter of the appeal of the township of Montville, in the 
county of Morris, for the correction of the tax assessment for the year 
1911, levied against the Jersey City Water Supply Company on prop- 
erty in said township. 

Mr. Philip R. Van Duyne for the petitioner. 

Mr. James J. Murphy for the city of Jersey City. 

THE BOARD (Memorandum by Mr. Jess): The petition was 
filed in this case by the township of Montville, in the county of Mor- 
ris, to correct an alleged error in the assessment of property of the 
Jersey City Water Supply Company. The property in question con- 
sists of forty-seven acres of land with a pipe line laid therein for the 
purpose of carrying water. This pipe line is described in the local 
assessor’s duplicate as personal property, and a valuation of $42,325 
placed thereon. The land is valued at $950. 

The contention of the township is that the pipe line should have 
been assessed as real estate. This contention appears to be well 
founded. In Water Company v. Haig, 58 N. J. Law 295, the Supreme 
court declared: “Pipes laid by a corporation under the soil in which 
an interest had been acquired from the owner by grant, are held in this 
state to be taxable as real estate.” The opinion cites Pipe Line Com- 
pany v. Berry, 23 Vroom 308. 
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The assessment under review should be corrected to accord with 
this finding 

Since the date of assessment, the property involved has been ac- 
quired by the city of Jersey City. Whether this change of ownership 
in any wise affects the taxable status of the property in the light of 
Chapter 118 of the Laws of 1910, it is not at this time necessary to 
consider. It is not disputed that on May 20, 1911, the property was 
owned by the Jersey City Water Supply Company. Jersey City took 
title in October, 1911. 





IN RE NEW YORK TELEPHONE Co. 


(State Board of Equalization of Taxes, July, 1912.) 
Taxation— Easements for Telegraph Poles. 


In the matter of the appeal of the New York Telephone Com- 
pany from an assessment levied against said company by the city of 
Jersey City in the county of Hudson, for the year 1911. 

Messrs. Collins & Corbin for the petitioner. 

Mr. James J. Murphy for the respondent. 

THE BOARD (Memorandum by Mr. Jess): This is an appeal 
from an assessment for the year 1911, levied by the assessors of Jersey 
City against the New York Telephone Company on “easements for 
poles inside curb lines and other places.” This assessment was in 
addition to the valuation placed by the taxing district upon the com- 
pany’s tangible property, consisting of poles, wires, fixtures and ap- 
purtenances. The property sought to be reached by the assessment 
before us is the right granted to the petitioner by the owners of the 
soil to place the poles in front of or through their lands. 

The act under which the petitioner operates requires, as a condi- 
tion to the construction of its lines, that it first obtain the consent of 
the owners of the soil to the placing of poles. The right to construct 
its lines is conferred by the state, and the consents from abutting 
property owners are merely permits to plant poles in particular places. 
They transfer no property which can be separately assessed to the 
owner of the pole lines. 

On behalf of the city it was urged at the hearing that the prop- 
erty involved in this assessment was real estate and taxable as such. 
If that theory be correct, the owner of the soil is liable to the tax, and 
it is not contended that the petitioner is the owner of the soil. If the | 
right to place its poles be treated as personal property, then we are 
obliged in estimating its value to consider the element of franchise, 
without which the right to locate poles would be worthless, and 
franchises are not taxable in the way that the tax under review was 
sought to be imposed. North Jersey Street Railway Company v. 
Jersey City, 74 New Jersey Law 761. 

The assessment appealed from should be cancelled. 
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IN RE N. Y., SUSQUEHANNA AND WESTEEN RB. R. 


(State Board of Equalization of Taxes, July, 1912). 
Taxation— Water to Suppty Locomotives. 


In the matter of the appeal of New York, Susquehanna & Western 
Railroad Company from the assessment of property in the township cf 
Sparta, County of Sussex, for the year 1911. 

Mr. G, A. W. Achenbach for the petitioner. 

Mr. Lewis J. Martin for the respondent. 

THE BOARD (Memorandum by Mr. Jess): This appeal involves 
an assessment by the Township of Sparta, in the County of Sussex, 
entered in the assessor’s duplicate as “land and water rights, 25 acres, 
valuation $2,000.” It was agreed between the petitioner and the assess- 
or at the hearing that the assessment should be corrected to read 
15.152 acres, instead of 25 acres, and that the value of the land should 
be placed at $400. The question still to be settled is whether a certain 
water right included in the original valuation is locally assessable. This 
is a right to take and convey water from the Lower Forge dam in the 
Glen of Sparta to the tank located on the right of way of the peti- 
tioner’s railroad. The water is used to supply the locomotives of 
the petitioner. In our judgment this right comes within the classi- 
fication of property used for railroad purposes, and therefore is not 
subject to local assessment. 

The assessment complained of should be reduced to $400. 





COOK v. SMITH, EXECUTOR. 


(Essex County Circuit Court, Dec., 1912). 
Landlord and Tenant—Repairs—Action in Tort for Personal Injuries. 


Case of Colis Cook v. Thomas J. D. Smith, surviving executor 
under the last will and testament of Mary Ann Smith, deceased. 


DUNGAN, J.: The declaration in this case alleges that the 
defendant, by virtue of the last will and testament of Mary Ann 
Smith, was in control of the premises therein described, with authority 
to rent and hire out the various apartments therein; that the plaintiff 
applied to the agents of the defendant for the purpose of renting one 
of the apartments, and by the agents was shown the apartment, 
which was in a greatly dilapidated condition, as the ceilings were in 
imminent danger of falling; that the defendant, through his agent, 
agreed that the defendant would forthwith repair the said apartment 
and place it in good, substantial and habitable condition; that in 
consideration thereof the plaintiff rented the premises and paid the 
rent, and entered into possession, and that on the first day of Feb- 
ruary, nineteen hundred and eight, the premises not yet having been 
repaired, the ceiling in the kitchen of the apartment suddenly gave 
way and fell and injured the defendant. 

It will be observed that only one date, February Ist, is given in 
the declaration, and it may be, from anything that appears therein, 
that the promise, the renting and the falling of the ceiling, all oc- 
curred upon that date. 
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The demurrant claims that there is not sufficient allegation of 
authority of the agent to rent the premises or to make the promise 
of repair; but it is unnecessary now to decide that question, and it 
will be assumed that the agent had such authority. 

Counsel for both the plaintiff and defendant admit that in the 
absence of a promise there is no obligation on the landlord to repair 
and that, if there is any liability on the part of the defendant, i 
would arise out of the contract made by the defendant to repair. 

It is admitted by counsel for the plaintiff that there is no reported 
case in New Jersey directly deciding whether or not an action in tort 
for negligence will lie under the state of facts set forth in the declara- 
tion; a number of cases being quoted, however, which it is insisted, 
inferentially, permit such remedy. 

On the other hand, the attorneys for the demurrant insist that 
the failure to carry out a contract to repair will not give rise to an 
action in tort against the landlord; that it is only in the case of a 
warranty or misrepresentation on the part of the landlord that such 
an action will arise. 

A careful examination of the cases referred to by the plaintiff 
convinces me that they do not support his contention. 

The general rule is stated in 24 Cyc., at page 1115, to be that a 
tenant cannot recover from a landlord for personal injuries received 
by his failure to make repairs on the demised premises which he 
had covenanted to make, and a number of cases are there cited, one 
of which, the case of Tuttle v. Gilbert Manufacturing Co., 13 N. E. 
(Mass.) 465, seems to be exactly in point. This was a case in tort for 
personal injuries. The duly authorized agent of the defendant agreed 
as a part of the consideration for the letting that the stable floor 
would be repaired; that thereupon the plaintiff rented the premises 
and entered into possession about April Ist or 2d; that about two 
weeks later piaintiff spoke about having the stable floor fixed and 
the defendant’s agent said “he would attend to it right off.” On 
May 26th the stable floor fell through and the plaintiff sustained the 
injuries complained of. Horton, C. J., in delivering the opinion of 
the Court, assumed that the contract was to make the repairs within 
a reasonable time, and that the jury would be justified in finding that 
the defendant had not performed it within a reasonable time, and he 
stated the question to be whether, for such a breach, the plaintiff 
could maintain an action of tort to recover for personal injuries sus- 
tained by reason of the defective condition of the stable floor. He adds: 

“The cases are numerous and confusing as to the dividing line 
between actions of contract and of tort; and there are many cases 
where a man may have his election to bring either action. When 
the cause of action arises merely from a breach of promise, the 
action is in contract. The action of tort has for its foundation the 
negligence of the defendant, and this means more than a mere breach 
of a promise. Otherwise the failure to meet a note or any other 
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promise to pay money would sustain a suit in tort for negligence, 
and thus the promisor be made liable for all the consequential dam- 
ages arising from such failure. As a general rule, there must be 
some active negligence or misfeasance to support tort. There must | 
be some breach of duty distinct from breach of contract. In the case 
at bar the utmost shown against the defendant is that there was 
unreasonable delay on its part in performing an executory contract. 
As we have seen, it is not liable by reason of the relation of lessor 
and lessee, but its liability, if any, must rest solely upon a breach 
of this contract. We do not see how the cases would differ in prin- 
ciple if an action were brought against a third person who had con- 
tracted to repair the stable floor, and had unreasonably delayed in 
performing his contract. We are not aware of any authority for 
maintaining such an action. If the defendant had performed the 
work contemplated by its contract unskillfully and negligently, it 
would be liable to an action of tort, because, in such case, there would 
be a misfeasance which is a sufficient foundation for an action of 
tort.” (See also Scheick v. Fleischauer, 49 N. Y. Supp. 962; 26 N. Y. 
App. 210). 

Upon the authority of the general rule above stated, and of the 
case of Tuttle v. George H. Gilbert Manufacturing Co., the demurrer 
will be sustained. 





ERIE R. CO. v. MAYOR AND ALDERMEN OF JERSEY CITY. 


(N. J. Supreme Court, Oct. 4., 1912). 


tity to cause injury to health or 


Municipal Corporations—Nui- 
damage to property within such 


sance—Smoke.— An ___ ordinance 


forbidding the emission of dense 
smoke from any stack, connected 
with any engine or locomotive, 
within the municipal limits, 
which smoke contains soot or 
other substance in sufficient quan- 


limits, held unreasonable as to a 
railroad company operating in 
such municipality, because in 
derogation of its right to emit 
such smoke as is_ reasonably 
necessary for its proper operation. 


The Erie Railroad Company, having been convicted of violating 
the Jersey City smoke nuisance ordinance on 16 different prosecu- 


tions, brings certiorari. 


Messrs. Collins & Corbin for prosecutor. 


Mr. Thomas G. Haight, Mr. Warren Dixon and Mr. James J. 


Murphy for defendants. 
PARKER, J.: 


These are 16 writs of certiorari; each bringing 


up a conviction of the prosecutor, in the Second criminal court of 
Jersey City, for violation of what may be called the “smoke nuisance 
ordinance,” approved February 2, 1909. Each conviction was based 
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on a separate complaint for violation on a particular day, and carried 
a fine of $50, except the last, which covered the period from August 9 
to October 31, 1910, and in which the court imposed a fine of $50 
per day for each of the days during that period, and amounting to 
$4,950. Each conviction is attacked on the same ground, and the 
last on special reasons relating to its character as an omnibus pro- 
ceeding. 

In our judgment, all the convictions must be set aside on the 
broad grounds that the ordinance, if generally supported by the 
charter powers given to Jersey City, is unreasonable in its application 
to railroad companies operating in that city under their charters and 
general laws. 

The right to pass such an ordinance as that under consideration 
is concededly rested on paragraph 4 of section 24 of the charter of 
1871 (P. L. p. 1094), giving power to the board of aldermen to “pass 
* * * ordinances * * * to declare what shall be nuisances 
in lots, streets, docks, wharves, or piers, and to provide for the re- 
moval, sale and other disposition of such nuisances.” In State v. 
Jersey City, 29 N. J. Law, 170, it was held that an almost identical 
provision did not apply to running of railroad trains upon tracks, 
which were not included in the category of places named in the 
charter provision. But no doubt the illegal emission of smoke in 
railroad territory, which blows over into lots, etc., would justify the 
city in dealing with such smoke as a nuisance in the latter places. 
We assume, for present purposes, that this is so. We further assume 
that the added words “sale and other disposition” contained in the 
act of 1871, and which were not in the provision considered in State 
v. Jersey City, supra, extends the jurisdiction of the municipal body 
beyond the narrow limits of mere removal of a stationary object, as 
defined in that decision. 

This brings us to the ordinance itself. It reads as follows: 

“An ordinance to abate all nuisances arising or resulting from 
the escape or discharge of dense smoke, dust, gas and cinders. 

“Section I. Be it ordained by the mayor and aldermen of Jersey 
City that it shall be unlawful to permit the emission of dense smoke 
from any stack connected with any engine or locomotive within the 
limits of Jersey City, which smoke contains soot or other substance 
in sufficient quantity to cause injury to health or damage to property 
within the corporate limits of said city. 

“Sec. II. Be it further ordained that any owner, lessee, occupant, 
manager, engineer or fireman of any engine or locomotive to which 
is attached any smokestack, who permits or allows, within the limits 
of Jersey City, to be emitted from such smokestack dense smoke 
containing soot or other substance in such quantity as to cause injury 
to health or damage to property within the limits of said city, shall 
upon conviction thereof before a police justice, forfeit and pay a 
penalty of fifty dollars ($50) for each and every violation thereof. 

“Sec. III. The continued or repeated infraction or violation of 
this ordinance or any section thereof continued and repeated through- 
out a period of time more than twenty-four hours (24) in extent, 
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shall be considered as a separate and distinct violation for each and 
every period of twenty-four hours. 

“Sec. IV. All ordinances inconsistent with the provisions of this 
ordinance are hereby rescinded, and this ordinance shall take effect 
immediately.” 

It should be noted that no distinction is made in this ordinance 
between locomotive engines operated on railroads and any other kind 
of engine. By the first section the emission of smoke from any stack 
connected with either class of engine, which smoke contains soot or 
other substance in sufficient quantity to cause injury to health or 
damage to property, is generally prohibited. Similar, but not iden- 
tical, language is contained in the second section, providing the 
punishment. 

Assuming this ordinance to be within the purview of the clause 
in the charter quoted above, it is prima facie reasonable, and its un- 
reasonable character in a particular case should be made to appear. 
If reasonable in part, it will not be set aside in toto, but will be 
permitted to stand, leaving the reasonableness of its operation in a 
particular case to be tested by a review of a conviction thereunder. 
Neumann v. Hoboken, 82 Atl. 511; North Jersey Street Railway Co. 
v. Jersey City, 75 N. J. Law, 349, 67 Atl. 1072. Such a situation has 
arisen in this group of cases. Upon the reasonability of the ordinance 
as affecting factories and other private interests, we do not have to 
pass. Such an ordinance was upheld in Atlantic City v. France, 75 
N. J. Law, 910, 70 Atl. 163, 18 L. R. A. (N. S.) 156. The question 
is whether the present ordinance will be sustained, so as to support 
these convictions of a railroad company by reason of discharge of 
smoke from its locomotive engines. 

Counsel for the city do not seem to justify it as an exercise of 
police power in protection of the public health, but concede that this 
jurisdiction, under later legislation has been transferred from the 
board of aldermen to the board of health. Consequently the clause 
“injury to health” must be treated as surplusage, and the ordinance 
be read as aimed solely at damage to property. And it may be 
noted that, while the complaints are in the alternative, the convictions 
are all based on the “damage to property” clause. It is doubtful if 
the distinction is material; for whether the protection be to health 
or property, or both, we are met with the fundamental proposition 
that the chartered right of a railroad to operate its line includes the 
right to make such noise, smoke, and smells as are reasonably un- 
avoidable in the careful and proper conduct of its business, even if 
some injury to health or some damage to property be caused thereby. 
So far as relates to damages to property, the leading case of Beseman 
v. Pennsylvania Railroad, 50 N. J. Law, 235, 13 Atl. 164, affirmed in 
52 N. J. Law, 221, 20 Atl. 169, is directly upon the point, and renders 
the citation of other authority needless. Whatever might be said of 
an ordinance forbidding smoke from railroad engines needlessly and 
negligently emitted, we think it plain that the breadth of scope of 
that under consideration, in prohibiting all smoke containing soot, 
etc., sufficient to cause injury to property, is in derogation of the 
charter rights of the railroad, and as to it unreasonable. 
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The criminal court seems to have recognized this difficulty, be- 
cause, while the complaints are as broad as the ordinance, the con- 
victions contain two findings: One, generally, that the prosecutor 
did permit, etc., the emission of smoke containing soot sufficient to 
injure property, and that such injury took place; the other that more 
smoke was emitted than necessary, and that unnecessary damage 
was done, and that defendant did not use reasonable care to prevent 
such smoke. But this, as we consider, cannot help the defendant. 

Both the ordinance and the complaints go upon the broad ground 
of the emission of any smoke sufficient to injure property, whether 
negligently or otherwise; and such a restricted finding as that of 
negligently emitting unnecessary smoke and doing damage to 
property thereby operates as a conviction of something not denounced 
in the ordinance, and not charged in the complaint. 

For these reasons, the several convictions will be set aside.— 
84 Atl. Rep. 698. 





STATE v. ERIE R. CO. 


(N. J. Supreme Court, Oct, 4, 1912). 

Smoke Nuisance—Operation of the excessive and negligent use 
Railroad.—Upon an indictment of soft coal would create a public 
charging defendant railroad com- nuisance. 
pany with creating and maintain-’' | While the use of soft coal per 


ing a nuisance by negligent and se cannot be adjudged to be a 
excessive use of soft coal, causing nuisance, its excessive and negli- 
dense smoke to be emitted from gent use may create such a con- 
its roundhouse and locomotives, dition in a built-up and populous 
held, that upon proof to that ef- community; and whether it has 
fect, whereby a public nuisance done so under the circumstances 
was created, the defendant might | in any case is a question for the 
be found guilty as charged. jury. 

A direction that, if the jury Instructions given by defendant 
were Satisfied that the nuisance to its servants as to the proper 
was created by the negligent use and improper method of using 
of soft coal, the defendant was soft coal in the operation of its 
guilty as charged was not erron- business will not excuse it from 
eous; there being proof from _ culpability, if in fact the nuisance 
which the jury might infer that be created and maintained. 


Error to Court of Quarter Sessions, Hudson County. 

The Erie Railroad Company was convicted of maintaining a 
nuisance, and it brings error. 

Messrs. Collins & Corbin for plaintiff in error. 


Mr. Pierre P. Garven, Mr. George T. Vickers and Thomas ‘3. 
Haight for the State. 

MINTURN, J.: The defendant was indicted for maintaining a 
public nuisance in Jersey City, and after trial before the Hudson 
quarter sessions was convicted, from which judgment it has taken 
a writ of error, reviewing the entire record of the case by the cer- 
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tificate of the trial judge under the 137th section of the Criminal 
Procedure Act (2 N. J. Comp. St. 1910, p. 1866). The indictment 
substantially charged that the defendant “unlawfully, negligently, 
unskillfully and unnecessarily” conducted its roundhouse, and con- 
ducted, drove, ran, and moved its locomotive engines along and upon 
its tracks; and that as a result thereof divers noisome, unwholesome, 
and dense smoke and noxious, penetrating, and discoloring vapors 
and offensive odors were emitted from the round-house and the en- 
gines “in greater quantities than were required for the legitimate and 
proper use and operation of its railroad,” whereby the public were 
annoyed, disturbed, and inconvenienced. The plain issue thus pre- 
sented resulted in an inquiry whether the railroad company, in the 
exercise of its privilege as a chartered common carrier, had been 
negligently exercising its franchises to the detriment of the com- 
munity. That it possessed the legal right, under its charters as 
lessee of the Long Dock Company and of the Paterson & Hudson 
River Railroad Company, to burn any kind of coal necessary for the 
effectual operation of its railroad must be conceded. But this con- 
cession carries with it the limitation that such operation shall not 
include the right ad libitum to create a public nuisance by doing the 
legalized act in a negligent manner. 

The rule of law applicable to this situation was stated in Morris 
& Essex R. R. v. State, 36 N. J. Law, 553, to be substantially that a 
railroad company authorized by law to use locomotive engines is 
not responsible for a nuisance resulting as an incident to their use, 
but that responsibility may exist for their negligent use. The case 
was instituted by an indictment against the company, based upon 
the emission of sparks and fire from its locomotives, which indictment 
failed to charge that the sparks were negligently emitted, and in that 
respect proved defective. 

The language of the Court of Errorsis: “In suits for such injuries 
negligence is the gist of the action, and must be charged in the 
declaration.” Wherever the question has been raised in this juris- 
diction, negligent operation alone presents the ratio decidendi, 
whether it be upon an application for equitable relief against a con- 
ceded public nuisance, or in a prosecution under the criminal law 
upon an indictment for creating and maintaining a public nuisance; 
for the law is well settled that for mere incidental damage accruing 
by reason of the authorized and proper operation of the raiiroad the 
company is exempt from liability upon the principle of damnum 
absque injuria. Trenton Water Power v. Raff, 36 N. J. Law, 335; 
Beseman v. P. R. R., 50 N. J. Law, 235, 13 Atl. 164; Mayor of Jersey 
City v. Abercrombie, 58 Atl. 73; Grey ex rel. Simmons v. Paterson, 
60 N. J. Eq. 385, 45 Atl. 995, 48 L. R. A. 717, 83 Am. St. Rep. 642. 
In other jurisdictions the rule is similar. Cincinnati, N. O. & T. 
Ry. v. Commonwealth, 126 Ky. 712, 104 S. W. 771, 17 L. R. A. (N. S.) 
561, and cases cited; State v. Chicago, etc., Ry. Co., 114 Minn. 122, 
130 N. W. 545, 33 L. R. A. (N. S.) 494, Ann Cas. 1912B, 1030; Peck 
v. Michigan City, 149 Ind. 670, 49 N. E. 800; Dill on Mun. Corp. 
(4th Ed.) 1017; 4 Dig. U. S. Sup. Ct. Repts. 1177. 
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The insistence of the state was that the defendant, through its 
roundhouse and locomotives, caused to be emitted dense smoke in 
quantities greater than was required for the proper operation of its 
railroad, causing the nuisance complained of. The testimony on 
behalf of the state was developed with the view of presenting that 
situation to the jury, and the charge of the trial court was framed 
upon that issue, in its various phases, as presented by the testimony. 

The complaint now made against the verdict by the defendant 
is based mainly upon alleged trial errors. It is said that there was 
not sufficient evidence to sustain that part of the indictment relating 
to the existence of a nuisance in the roundhouse, and that the trial 
court was in error in refusing defendant’s request to so charge. 
We think there was evidence in the case directed specifically to the 
smoke emitted from the roundhouse. Scott, who was employed for 
the purpose of observing and reporting conditions there and else- 
where, testified as to this; and whether his testimony, together with 
the other facts and circumstances in the case, was sufficient to satisfy 
the jury, was a question upon which the trial court properly ruled 
by refusing to take the question from them. 

As was said by the New York Court of Appeals, in McCarty v. 
Natural Carbonic Gas Co., 189 N. Y. 40, 81 N. E. 549, 18 L. R. A. 
(N. S.) 465, 12 Ann, Cas. 840: “No hard and fast rule controls the 
subject; for a use that is reasonable under one set of facts would be 
unreasonable under another. Whether the use of property to carry 
on a lawful business which creates smoke or noxious gases in ex- 
cessive quantities amounts to a nuisance depends on the facts of each 
particular case.” And in all cases where the question has arisen 
whether the facts and circumstances are sufficient to create a con- 
dition tantamount to a public or private nuisance, the solution of 
the inquiry, where there is evidence upon the subject, is invariably 
referred to the jury. Remsberg v. Iola Cement Co., 73 Kan. 69, 84 
Pac. 548; King v. Vicksburg R. R., 88 Miss. 456, 42 South. 204, 
6 L. R. A. (N. S.) 1036, 117 Am. St. Rep. 749; Johnson v. New York, 
186 N Y. 139, 78 N. E. 715, 116 Am. St. Rep. 545, 9 Ann. Cas. 824; 
Melker v. New York, 190 N. Y. 481, 83 N. E. 565,16 L. R. A. (N. S.) 
621, 13 Ann. Cas. 544. 

It is also urged that the trial court committed error in allowing 
the jury to pass upon the question whether soft coal was necessary 
in the operation of defendant’s engines. We cannot, by excising 
certain parts of the charge, adopt a construction concerning them 
that will do justice to the entire charge. Neither the rules of logic, 
nor of legal construction, require this method of criticism. But 
taking the entire charge and considering the guiding language and 
principle that animates it, we find no difficulty in concluding that it 
was essentially fair in all of its aspects towards the defendant. It is 
true the court referred to the testimony in the case going to show 
that the defendant could operate its engines without the use of soft 
coal; but the court concluded its remarks upon that subject with the 
statement: “You are to take all the evidence into consideration in 
determining whether or not this defendant has exercised ordinary 
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care in the operation of its road; whether or not this defendant has 
been negligent in the performance of its duty to the public.” And 
the court also referred to the fact that the defendant could not’ be 
held responsible “if the conditions were incident to the proper and 
lawful operation by the defendant of its railroad.” These statements 
of the law comply with the legal requirements, and their application, 
in substantially correct form, occur frequently throughout the charge. 

“The court charged correctly, in accordance with the decision 
in Mayor of Jersey City v. Abercrombie, supra, that the defendant 
had a legal right to burn either hard or soft coal, and added, “pro- 
vided, always, that it used ordinary care to satisfy its legal obligation 
to operate its property without negligence.” But it is insisted that 
the language of the court gave the jury the right to adjudge de- 
fendant guilty if they found that the nuisance was created and main- 
tained by the mere use of soft coal. It is insisted that there is no 
statute in New Jersey which prevents the use of soft coal, and this 
may well be conceded; for it is not the use of soft coal to which 
the attention of the jury was directed, but its use in such quantities 
and in such manner as to create a nuisance; for there is ample 
authority to sustain the proposition that a public nuisance, unless 
authorized by express legislation, is not within the power of anybody, 
either corporate or otherwise, to create and maintain. 

In some jurisdictions its excessive use is prohibited by injunction. 
McCarty v. National Carbonic Gas Co., 189 N. Y. 40, 81 N. E. 549, 
13 L. R. A. (N. S.) 465, 12 Ann. Cas. 840; McGill v. Pintsch Co., 
140 Iowa, 429, 118 N. W. 786, 20 L. R. A. (N. S.) 466. In others 
by ordinance. State v. Chicago, M. & St. Paul Ry. Co., 114 Minn. 
122, 130 N. W. 545, 33 L. R. A. (N. S.) 494, and note in Ann. Cas. 
1912B, p. 1036; Brooklyn v. Nassau Electric Co., 44 App. Div. 462, 
61 N. Y. Supp. 33 ; Bowers v. Indianapolis, 169 Ind. 105, 81 N. E. 1097, 
13 Ann. Cas. 1198; State v. Dower, 134 Mo. App. 352, 114 S. W. 1104. 

We find nothing in the charters of the constituent companies 
of the defendant which concedes to it the absolute right of burning 
soft coal ad libitum, regardless of the public right. And, in the 
absence of: such a concession, we must assume that, while the Leg- 
islature granted to the defendant the right to operate its railroad, 
this right carried with it no grant or power to commit a nuisance. 
But, upon the contrary, we must assume, upon the principle of 
“salus populi suprema est lex,” that it was within legislative con- 
templation that the franchise granted to a quasi public corporation 
would be so exercised as not to create detriment and damage to the 
body politic. 

In Garrett v. State, 49 N. J. Law, 94, 7 Atl. 29, 60 Am. Rep. 592, 
Mr. Justice Knapp, speaking for this court, conceded the power of 
the Legislature to legalize an act which at common law would be 
construed as a nuisance. “Such legislation, however,” he said, “being 
in derogation of the common law, must receive strict construction ; 
and the public injury resulting must be the necessary result of the 
authorized business after the exercise of proper care, skill, diligence, 
employing careful servants, and using processes least likely to pro- 
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duce detriment to the public. If he fails in any of these, and un- 
necessary injury results to the public, he becomes liable to indict- 
ment”—citing 2 Whart., Com. Law. 1424. The case was subsequently 
affirmed by the Court of Errors in 49 N. J. Law, 693, 7 Atl. 29, 60 
Am. Rep. 592. To the same effect is Cogswell v. N. Y., etc., R. R. Co., 
103 N. Y. 10, 8 N. E. 537, 57 Am. Rep. 701. 

In United States v. Fisher, 2 Cranch, 390, 2 L. Ed. 304, Chief 
Justice Marshall, with his usual force and lucidity, enunciated the 
rule: “Where rights are infringed, where fundamental principles 
are overthrown, where the general system of laws is departed from, 
the legislative intention must be expressed with irresistible clearness 
to induce a court of justice to suppose a design to effect such objects.” 
Applications of this principle will be found in Peck v. City of Michi- 
gan, supra, Grey v. City of Paterson, 58 N. J. Eq. 1, 42 Atl. 749, 
and in Thompson v. Paterson, etc., R. R., 9 N. J. Eq. 526. Conversely 
it has been held in the English courts that the presumption is that 
the Legislature did not intend to confer a license to maintain a 
nuisance, in the absence of an express grant of power to that effect. 
Metropolitan Asylum Dist. v. Hill, 6 App. Cas. 193; Smith v. Mid- 
land R. R. Co., 3% L. T. N. S. 224. 

Dense smoke is not a nuisance per se; but it may become so 
when it permeates the air surrounding people, and invades their resi- 
dences and places of occupation; and the right of the Legislature 
to prohibit it is not open to question in the interest of the health 
and welfare of the community. State v. Chicago, Milwaukee & 
St. Paul R. R., 114 Minn. 122, 130 N. W. 545, 33 L. R. A. (N. S.) 494, 
Ann. Cas. 1912B, 1030. And hence the ultimate question before the 
jury, as presented by the charge, was not, as defendant insists, that 
the use of soft coal was a nuisance per se, but whether soft coal used 
as the defendant was charged in the indictment with using it, i. e., 
“unlawfully, negligently, unskillfully, and unnecessarily,” in the 
operation of its road, was a nuisance. 

Exception was taken, also, to the refusal of the trial court to 
charge that if the jury find that the defendant exercised reasonable 
care in the employment of its servants, and instructed them in proper 
methods of burning soft coal, and took reasonable care to see that 
those instructions were executed, the jury must find for defendant. 
It is to be observed, in connection with the exception with which 
we have just dealt, that the present exception assumes that there are 
“proper methods of burning soft coal,” and therefore it follows there 
must be improper methods upon defendant’s concession. This ex- 
ception is designed to absolve the defendant from culpability, if, after 
due instruction and observance in operating methods, the servants 
of defendant create the nuisance. The contention militates against 
the familiar maxim, “Qui facit per alium facit per se,” which applies 
to the corporation, as well as to the individual. As was said by 
Mr. Justice Van Syckel, in State v. Passaic Agricultural Society, 
54 N. J. Law, 260, 23 Atl. 680: “It is difficult to see how a cor- 
poration may be amenable to civil suit for libel and malicious prose- 
cution and private nuisance, and mulcted in exemplary damages, and 
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at the same time not be indictable where the injury falls upon the 
public. The habitual indulgence in vicious practices on the prem- 
ises of the defendant corporation stamps it as a disorderly house, 
without regard to the intent which prompted the disorder.” Whar- 
ton, vol. 2, § 1422, lays down the rule as follows: “The principal is 
indictable for acts of his agents performed by the agents within the 
orbit of the delegated office; and if he (the master) share the profits 
he is penally responsible for his agents’ acts in creating a nuisance 
within the range of his employment, though these acts were done 
without his knowledge and contrary to his general orders.” See, 
also, Queen v. Stephens, 1 Q. B. 702; 5 Thompson on Corp. 6418; 
Rhinesmith v. Erie R. R., 76 N. J. Law, 783, 72 Atl. 15. 

And so it has been held in consonance with this principle that 
the intent of the person maintaining a nuisance which is dangerous 
or offensive to the public is entirely immaterial. If he cause or 
suffer the nuisance, and the public is so prejudiced, the offense is 
complete; for every man is presumed to intend the natural and prob- 
able consequences of his acts. Clark, Crim. Law, 308; Seacord v. 
People, 121 Ill. 623, 13 N. E. 194; People v. Albany, 11 Wend. 
(N. Y.) 540, 27 Am. Dec. 95. 

The case of State v. Young, 56 Atl. 471, relied upon by de- 
fendant in this connection, was based upon an indictment against 
individual directors of a street car company, and not against the 
corporation, so that its relevancy in this connection is not apparent. 
The refusal of the trial court to charge as requested upon this ques- 
tion was therefore not error. 

We find no injurious error in the charge wherein it deals with 
other contributing causes of nuisance in the neighborhood, such as 
adjacent factories, for the reason that the court made it clear to the 
jury, both in that part of the charge and throughout the entire charge, 
that the defendant was responsible only for its own acts, and not 
for the acts of others; and that where its own acts were merely 
incidental to the proper operation of the road the defendant was not 
responsible. 

We cannot find, reading this charge as an entirety, as it should 
be read, in order to correctly comprehend the full import of the 
court’s instructions (State v. Mellillo, 77 N. J. Law, 505, 71 Atl. 671), 
that it contains anything of a misleading or doubtful character by 
which the jury could be misled to the defendant’s detriment. It is 
the duty of the court to examine the whole charge, for the purpose 
of ascertaining whether, under the 137th section of the Criminal 
Procedure Act, it was prejudicial to the accused (State v. Zdanowicz, 
69 N. J. Law, 619, 55 Atl. 743); and our examination has not dis- 
closed to us wherein that error may be said to exist. 

Our examination of the alleged errors relative to the admission 
and rejection of testimony of various witnesses satisfies us that 
there was no material error in that respect by which the defendant 
can be said to have been prejudiced, in view of the legal principles 
applicable to the case as herein outlined; and the judgment of con- 
viction will therefore be affirmed.—84 Atl. Rep. 698. 














